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Foreword

In June 2011, the Centre for European Private Law (Miinster) and the Study
Centre for Consumer Law (K.U. Leuven), invited lawyers from academia,
legal practice and politics representing several European countries for a
discussion on the draft results of the Feasibility Study carried out by the
Expert Group on European contract law and published a few weeks earlier
by the European Commission.

The conference’s aim was to make a significant contribution to the evalu-
ation and improvement of a set of European rules of contract law that could
be an alternative to national laws for business and consumers, and this at
what seemed to be a decisive moment in the achievement of such project.
The speech of the Commission’s Vice President Reding at this conference
may be the most telling illustration of the momentum.

This volume contains the texts presented at the conference. They come
from members of the Expert Group and experts who were not members of
the Expert Group. Some of the texts have been edited by their authors after
the conference. With a rapid publication of these contributions the editors
want to contribute effectively to this very important debate.

The editors kindly want to thank the authors and the publishers for
their exceptional commitment in ensuring that the publication could take
place within three months following the conference. This appreciation is
also extended to the assistants, who demonstrated great dedication in the
organisation of the conference and the editing of this volume, in particular
Majo Werrebrouck, Jana Pannemann, Francesco Paolo Patti and Jonathon
Watson.

In addition, particular thanks is also owed to the law firm Clifford
Chance for its financial support of the conference.

Minster and Leuven, June 2011 Reiner Schulze
Jules Stuyck

© sellier. european law publishers
www.sellier.de



© sellier. european law publishers
www.sellier.de



Contributors

Guido Alpa
Professor of Civil Law at the University of Rome “La Sapienza’, Italy.

Jiirgen Basedow

Professor of Law at the University of Hamburg; Director of the

Max Planck Institute for Comparative and International Private Law,
Hamburg, Germany.

Hugh Beale

Professor Emeritus of Contract Law at the University of Warwick,
United Kingdom; Member of the Expert Group established by the
European Commission.

Giovanni De Cristofaro
Professor of Private Law and Consumer Law at the University of Ferrara,
Italy.

Bénédicte Fauvarque-Cosson

Professor of Private and Comparative Law at the University of Paris
“Panthéon-Assas”, France; Special Adviser to Commissioner Viviane
Reding.

Irmgard Griss
President of the Austrian Supreme Court, Austia.

Luc Grynbaum
Professor of Law at the University of Paris “Descartes”, France; Member of
the Expert Group established by the European Commission.

Martijn W. Hesselink

Professor of European Private Law and Director of the Centre for the
Study of European Contract Law at the University of Amsterdam, the
Netherlands; Member of the Expert Group established by the European
Commission.

vii

© sellier. european law publishers
www.sellier.de



Contributors

Geraint Howells
Professor of Commercial Law at the University of Manchester,
United Kingdom.

Ole Lando
Professor Emeritus of Contract Law at the Copenhagen Business School,
Denmark.

Denis Mazeaud
Professor of Private Law at the University of Paris “Panthéon-Assas”,
France.

Hans W. Micklitz
Professor of Economic Law at the European University Institute, Florence,
Italy.

Karl Heinz Oehler
Ferderal Ministry of Justice, Germany.

Viviane Reding
EU Justice Commissionner, Vice-President of the European Commission,
Belgium.

Hans Schulte-Nolke

Professor of German and European Civil Law at the University of
Osnabriick, Germany; Member of the Expert Group established by the
European Commission.

Reiner Schulze

Professor of German and European Civil Law at the University of
Miinster; Director of the Centre for European Private Law (CEP),
Miinster, Germany.

Jules Stuyck

Professor of European Law and Consumer Law at the K.U. Leuven;
Director of the Study Centre for Consumer Law, Leuven, Belgium.
Member of the Expert Group established by the European Commission.

Evelyne Terryn

Professor of Commercial, Company and Economic Law at the K.U.
Leuven, Belgium.

viii

© sellier. european law publishers
www.sellier.de



Contributors

Anna Veneziano
Professor of Private Law at the University of Teramo, Italy; Member of the
Expert Group established by the European Commission.

Aneta Wiewidrowska-Domagalska
Ministry of Justice, Poland.

Mikotaj Zaleski
Ministry of Justice, Poland.

Fryderyk Zoll

Professor for European and Polish Private Law and Comparative Law at
the University of Osnabriick and Professor of Civil Law at the Jagiellonen-
University Krakow, Poland.

ix

© sellier. european law publishers
www.sellier.de



© sellier. european law publishers
www.sellier.de



Table of Contents

Foreword

Contributors

Part |
Introduction

Towards a European Contract Law — An Introduction
Reiner Schulze/Jules Stuyck

The Next Steps Towards a European Contract Law for
Businesses and Consumers
Viviane Reding

Part I
Scope and Function

Towards a European Contract Law
Guido Alpa

Scope and Function of the Optional Instrument on
European Contract Law
Hans Schulte-Nélke

Part Il
Pre-contractual Duties

Pre-contractual Information
Duties in the Optional Instrument
Hugh Beale/Geraint Howells

© sellier. european law publishers
www.sellier.de

vii

23

35

49

Xi



Table of Contents

Part IV
Formation

Contract Formation - An lllustration of the Difficult
Interface with National Law and Enforcement 65
Evelyne Terryn

Conclusion of the Contract 81
Anna Veneziano

“Invalidity” of Contracts and Contract Terms in the Feasibility
Study on a Future Instrument for European Contract Law 97
Giovanni De Cristofaro

PartV
Unfairness and Non-negotiated Terms

Unfairness and Non-negotiated Terms 123
Denis Mazeaud

Unfair Terms in Contracts Between Businesses 131
Martijn W. Hesselink

Part VI
Performance and Remedies

The Influence of the Chosen Structure of the Draft for
the Optional Instrument on the Functioning

of the System of Remedies 151
Fryderyk Zoll

Performance and Remedies 161
Luc Grynbaum

xii

© sellier. european law publishers
www.sellier.de



Part VII
Panel Discussion
Overarching Issues and Perspectives

European Contract Law -
The Case for a Growing Optional Instrument
Jiirgen Basedow

A Step Further in a Long and Incremental Process:

the Feasibility Study of the Expert Group on European
Contract Law

Bénédicte Fauvarque-Cosson

The European Contract Law — Seen by a Judge
Irmgard Griss

A ‘Certain’ Future for the Optional Instrument
Hans-W. Micklitz

Second and First Step Towards a European Contract Law
Karl-Heinz Oehler

Towards a European Contract Law that Truly Serves
European Citizens and Businesses
Aneta Wiewiérowska-Domagalska and Mikotaj Zaleski

Part VIII
Future Perspectives

On a European Contract Law for Consumers and
Businesses — Future Perspectives
Ole Lando

Annex

Feasibility Study for a Future Instrument

in European Contract Law

Commission Expert Group on European Contract Law

© sellier. european law publishers
www.sellier.de

Table of Contents

169

173

179

181

195

197

203

217

xiii





