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Foreword

The Study Group on a European Civil Code has taken upon itself the task of drafting
common European principles for the most important aspects of the law of obligations and
for certain parts of the law of property in moveables which are especially relevant for the
functioning of the common market. It was founded in 1999 as a successor body to the
Commission on European Contract Law, on whose work the Study Group is building.

Both groups have undertaken to ascertain and formulate European standards of ‘patri-
monial’ law for the Member States of the European Union. The Commission on Euro-
pean Contract has achieved this for the field of general contract law (Lando and Beale
leds.], Principles of European Contract Law, Parts [ and II combined and revised, The
Hague, 2000; Lando/Clive/Priim/Zimmermann [eds.], Principles of European Contract
Law Part III, The Hague, 2003). These Principles of European Contract Law (PECL)
are being adopted with adjustments by the Study Group on a European Civil Code to
take account of new developments and input from its research partners. The Study Group
is itself dovetailing its principles with those of the PECL, extending their encapsulation
of standards of patrimonial law in three directions: (i) by developing rules for specific
types of contracts; (ii) by developing rules for extra-contractual obligations, i. e. the law
of non-contractual liability arising out of damage caused to another (tort/delict), the law
of unjustified enrichment, and the law of benevolent intervention in another’s affairs
(negotiorum gestio) ; and (iii) by developing rules for fundamental questions in the law on
mobile assets — in particular transfer of ownership, security for credit, and trust.

Like the Commission on European Contract Law’s Principles of European Contract Law,
the results of the research conducted by the Study Group on a European Civil Code seek
to advance the process of Europeanisation of private law. We have undertaken this
endeavour on our own personal initiative and merely present the results of a pan-Euro-
pean research project. It is a study in comparative law in so far as we have always taken
care to identify the legal position in the Member States of the European Union and to set
out the results of this research in the introductions and notes. That of course does not
mean that we have only been concerned with documenting the pool of shared legal
values or that we simply adopted the majority position among the legal systems where
common ground was missing. Rather we have consistently striven to draw up “sound and
fitting” principles, that is to say, we have also recurrently developed proposals and con-
cepts for the further development of private law in Europe.

The working methods of the Commission on European Contract Law and the Study
Group on a European Civil Code were likewise quite similar. The Study Group, however,
has had the benefit of Working (or Research) Teams — groups of younger legal scholars
under the supervision of a senior member of the Group (a Team Leader) which undertook
the basic comparative legal research, developed the drafts for discussion and assembled
the extensive material required for the notes. Furthermore, to each Working Team was
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allocated a consultative body — an Advisory Council. These bodies — deliberately kept
small in the interests of efficiency — were formed from leading experts in the relevant
field of law who are representative of the major European legal systems. The proposals
drafted by the Working Teams and critically scrutinised and improved in a series of
meetings by the respective Advisory Council were submitted for discussion on a revol-
ving basis to the actual decision-making body of the Study Group on a European Civil
Code, the Co-ordinating Group. Until June 2004 the Co-ordinating Group consisted of
representatives from all the jurisdictions belonging to the EU immediately prior to its
enlargement in Spring 2004 and in addition legal scholars from Estonia, Hungary, Nor-
way, Poland, Slovenia and Switzerland. Representatives from the Czech Republic, Malta,
Latvia, Lithuania and Slovakia joined us after the June meeting 2004 in Warsaw.

Besides its permanent members, other participants in the Co-ordinating Group with
voting rights included all the Team Leaders and — when the relevant material was up
for discussion — the members of the Advisory Council concerned. The results of the
deliberations during the week-long sitting of the Co-ordinating Group were incorporated
into the text of the Articles and the commentaries which returned to the agenda for the
next meeting of the Co-ordinating Group (or the next but one depending on the work
load of the Group and the Team affected). Each part of the project was the subject of
debate on manifold occasions, some stretching over many years. Where a unanimous
opinion could not be achieved, majority votes were taken. As far as possible the Articles
drafted in English were translated into the other languages either by members of the
Team or third parties commissioned for the purpose. The number of languages into which
the Articles could be translated admittedly varies considerably from volume to volume.
That is in part a consequence of the fact that not all Working Teams were equipped with
the same measure of financial support. We also had to resign ourselves to the absence of a
perfectly uniform editorial style. Our editing guidelines provided a common basis for
scholarly publication, but at the margin had to accommodate preferences of individual
teams. However, this should not cause the reader any problems in comprehension.

Work on this series of Principles of European Law had begun long before the European
Commission published its Communication on European Contract Law (in 2001), its
Action Plan for a more coherent European contract law (in 2003), and its follow-up
Communication “European Contract Law and the revision of the acquis: the way for-
ward” (in 2004). These documents for their part were published before we formed the
Network of Excellence, together with other European research groups and institutions,
which have been collaborating in the preparation of an Academic Common Frame of
Reference with the support of funds from the European Community’s Sixth Research
Framework Programme. This network first published an outline edition of its research
results: as a first step, in 2008, an interim outline edition (von Bar/Clive/Schulte-Nolke et
al. [eds.], Principles, Definitions and Model Rules of European Private Law. Draft Com-
mon Frame of Reference (DCFR). Interim Outline Edition, Munich 2008); and, with
revisions and additions, a final outline edition this year (von Bar/Clive/Schulte-Nélke et
al. [eds.], Principles, Definitions and Model Rules of European Private Law. Draft Com-
mon Frame of Reference (DCFR). Outline Edition, Munich 2009). A final and full
edition was published later in 2009 (von Bar/Clive, Principles, Definitions and Model
Rules of European Private Law. Draft Common Frame of Reference (DCFR). Full Edition,
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Munich 2009). The texts laid before the public by the Study Group on a European Civil
Code are integrated in these latter texts. However, the extensive comparative law in-
troductions and the translations of the articles of the Book or Part concerned into the
other languages of the Member States are only being published in the PEL Series. More-
over, there are occasionally small discrepancies between the model rules published in this
series and those of the Draft Common Frame of Reference because each publication
within the PEL Series was conceived and prepared as a self-contained treatment of the
field while in the consolidated composite DCFR text certain provisions could be trim-
med. Repetitions could be avoided. It was also possible to respond to criticism which had
been made of the model rules in the PEL Series and which had convinced us of the need
to make changes.

In order to leave no room for misunderstanding, it is important to stress that these
Principles have been prepared by impartial and independent-minded scholars whose sole
interest has been a devotion to the subject-matter. None of us have been rewarded for
taking part or mandated to do so. None of us would want to give the impression that we
claim any political legitimation for promoting harmonisation of the law. Our legitima-
tion is confined to curiosity and an interest in Europe. In other words, the volumes in this
series are to be understood exclusively as the results of scholarly legal research within
large international teams. Like every other scholarly legal work, they restate the current
law and introduce possible models for its further development; no less, but also no more.
We are not a homogenous group whose every member is an advocate of the idea of a
European Civil Code. We are, after all, only a Study Group. The question whether a
European Civil Code is or is not desirable is a political one to which each member can
only express an individual view.

Osnabriick, November 2009 Christian v. Bar
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Preface to this volume

This book has been prepared by a working group based at the universities of Graz and
Salzburg, consisting of Professor Brigitta Lurger (team leader), Dr. Wolfgang Faber (co-
leader), Anastasios Moraitis, Martine Costa, Alessio Greco, Martin Lilja, Ernest Weiker and
Dr. Rui Cascao. The work prepared by this group was first published as Book VIII of the
Draft Common Frame of Reference (DCFR).! After this publication, additional national
notes were prepared with the help of student assistants Karina Gabler, Reinhard Jantscher
and Elisabeth Schiller. Karina Gabler and Elisabeth Schiller, together with Monika Lammer,
also revised and extended the annexes to this book, which build upon the DCFR annexes
prepared by Daniel Smith and his team at the University of Osnabriick.? The whole
administrative and organisational work at the University of Graz was perfectly taken
care of by Judith Konrad. The authors wish to express their gratitude to all these colla-
borators for their invaluable help. Special thanks are also due to José Carlos de Medeiros
Nébrega who, in addition to co-authoring the national report for Portugal, drafted a
number of national notes for Portugal and provided a lot of additional information on
Portuguese law to the working group.

Completing the work published in this book would not have been possible without the
assistance and critical supervision by the working group’s advisory council (Professors
Hugh Beale, Michael Bridge, Torgny Hdstad, Matthias Storme and Anna Veneziano), and the
detailed information provided by our national reporters. All names are listed on page IV.
We also thank all those who contributed with translations of the black letter rules; their
names appear at the beginning of each translation published in this volume. A special
word of thanks is owed to Professor Eric Clive (Edinburgh) who, in addition to manifold
help regarding drafting and terminology, undertook the enormous work of a linguistic
supervision of the whole Book VIII as published in the DCFR Full Edition.

The work finally leading to these Principles of acquisition and loss of ownership of goods
started in late 2001, initiated and then headed by Professor Johannes Michael Rainer in
close cooperation with Professor Brigitta Lurger and Dr. Wolfgang Faber (Salzburg). In
2005 the formal responsibility for the project was finally taken over by Brigitta Lurger
(Graz) and Wolfgang Faber (Salzburg). Working papers and draft proposals were presented
to, and discussed by, the Co-ordinating Group of the Study Group on a European Civil
Code during its meetings in Oporto (December 2002), Leuven (December 2003), War-
saw (June 2004), Berlin (June 2005), Oslo (June 2006), Lucerne (December 2006),
Budapest (June 2007), Prague (December 2007) and finally in Athens (June 2008).

Before 2005, the following persons had contributed to the project as research assistants:

1 won Bar/Clive (eds.), Principles, Definitions and Model Rules of European Private Law — Draft
Common Frame of Reference (DCFR) Full Edition (2009), Volume V.

2 The names of the respective team members appear in a footnote at the beginning of each
register.
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Dr. Erwin Schén, Dominik Fuchs, Stefan Sziics, Dr. Jakob Stagl, Margareth Prisching, Sophie
Menapace, Irene Simader and Immanuel Gerstner. Further members of the project group in
its initial phase were Dr. Johanna Filip-Froschl and Gundula Peer (Salzburg) and Professors
Willibald Posch and Martin Pennity (Graz). Ferenc Szuldgyi and Daniele Mattiangeli were
members of the working group for shorter periods after 2005. Professor Johannes Michael
Rainer and Professor Peter Mader (Salzburg) also co-operated with the working group at
later stages of the project. Also, student assistant Georgia Neumayer helped in various
ways.

A final acknowledgement refers to the Austrian Fonds zur Férderung der wissenschaftlichen
Forschung (FWF) and to the European Commission’s Sixth Framework Program for Re-
search and Technological Development. Our work could not have been accomplished
without the funding of these institutions.

The national notes contained in this book were completed at different stages. In general,
they should state the law as of January 2009. However, with regard to a couple of coun-
tries, later developments could be taken into account.

Graz and Salzburg, Brigitta Lurger
September 2010 Wolfgang Faber
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Effects of transfer in general (paragraph (1))

Reference to time; unitary transfer approach

Reference to transferor’s right or authority to dispose

Effect as between the parties and effect against third parties

Law of obligations may provide its own effects

Some exceptions from unitary approach adopted under this Chapter
No accountability linked to ownership

Tax law issues not intended to be decided

© sellier. european law publishers
www.sellier.de

Table of Contents

607
607

608
608
608
608

609
609
609
610
610

611
611

612
616
623
630

640

641
641
641
642
642
642
642



Table of Contents

C.  Clarifications as to relation to rights and obligations between
the parties (paragraph (2))

9. General

10. Risk (subparagraph (a))

I'l.  Right to withhold performance (subparagraph (b))

12.  Internal distribution of fruits and benefits, internal distribution of costs
and charges (subparagraph (c))

13.  Internal right to use, or obligation not to use (subparagraph (d))

D. Clarifications as to rights of or against third parties (paragraph (3))

14.  General

15.  Transferor’s creditors’ right to treat transfer as ineffective (actio Pauliana
and similar concepts)

16. Right to claim reparation under Book VI from a third party damaging
the goods where person suffering economic loss is not the owner
(subparagraph (b))

E.  Effect of termination exercised when withholding delivery after transfer
of ownership (paragraph (4))

17 General; situations covered

18.  Transferor still has a right to withhold delivery of the goods

19.  Termination of the contractual relationship

20. Retroactive proprietary effect of termination

F.  Note on transferor’s right of stoppage in transit

21. Right of stoppage in transit not explicitly provided for

Notes

I. Approaches to the transfer of ownership

ll.  Transfer of ownership and passing of the risk

ll.  Right to fruits and benefits in relation to transfer of ownership and/or
passing of the risk

IV.  Stoppage in transit

V. Insolvency and non-executed contracts

VI.  Remedies for the reversal of fraudulent or prejudicial transactions

(actio pauliana — insolvency)

Article VIII. - 2:202: Effect of initial invalidity, subsequent avoidance,
withdrawal, termination and revocation

Comments

A.
.

General
Function of the rule
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NN

O 0N o N

10.

Initial invalidity and subsequent avoidance (paragraphs (1) and (2))
General

Initial invalidity (paragraph (1))

Subsequent avoidance (paragraph (2))

Concept of retroactive proprietary effect

Withdrawal, termination and revocation (paragraph (3))
General

Termination

Withdrawal

Revocation of donation

Other rights to recover not affected (paragraph (4))
Purpose of this paragraph

Notes

Initial invalidity
Avoidance
Termination, withdrawal and revocation

Article VIII. - 2:203: Transfer subject to condition

Comments

A.
.
2.

o Uvh W

— © 0 ~

Il
12.

XXXVI

General
Function of the rule
Concepts of suspensive and resolutive condition

Transfer subject to resolutive condition (paragraph (1))

General

Comparative background

Basic policy considerations

General rule: no retroactive proprietary effect, but immediate “automatic”
re-transfer within the limits of the re-transferor’s right or authority to dispose
Arguments in favour of this general rule

Mandatory exclusion of retroactive proprietary effect (sentence 2)

In particular: effect on third parties

In particular: mandatory character also applicable to donations

Transfer subject to suspensive condition (paragraph (2))
Special application of agreement as to the time ownership is to pass
Example: retention of ownership

Note on transfer subject to time limit
Transfers subject to suspensive or resolutive time limits may be treated
like transfers subject to condition
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Notes

Resolutive conditions and terms
Suspensive conditions and terms

Section 3: Special constellations

Article VIII. - 2:301: Multiple transfers

Comments

o Nk wN -

o~

9.

10.
I1.
12.

General

Function of the rule

Comparative background

Primary options under a delivery-based transfer system: general
Cases solved in the same way under both options

Option 1: general delivery approach, reversed by non-contractual
liability if later transferee acts in “bad faith”

Option 2: delivery approach, acquisition of later transferee being
excluded in case of “bad faith”

How the rule works in detail

Scope: several purported transfers of the same goods

The scope left to the basic delivery rule; unproblematic cases

Transferor still owner, later transferee in good faith

Transferor still owner, later transferee in bad faith (paragraphs (1) and (2))
In particular: insolvency of later transferee in possession

In particular: insolvency of transferor

Notes

Article VIII. - 2:302: Indirect representation

Comments

A.  General

I. Function of the rule

2. Direct and indirect representation

3. Indirect representation for acquisition and for alienation

4. Comparative background

5. Related provisions in other parts of these model rules

B.  Discussion of “two-step transfer” versus “direct transfer” approach
6.  General: options; authority to dispose already implies solution for

representation for alienation
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7 Representation for acquisition: principal’s perspective

8. Representation for acquisition: third party’s perspective

9. Representation for acquisition: intermediary’s and intermediary’s
creditors’ perspective

10. Representation for alienation: principal’s perspective

Il.  Representation for alienation: third party’s perspective

12. Representation for acquisition

13.  Representation for alienation

14.  Simplicity, practicability, facilitating indirect representation

I5.  Other general arguments

6. Summary of evaluation

C.  The rule in detail

17 Scope

18. Direct transfer between principal and third party

19.  Paragraph (3): requirements for, and time of, the transfer

20. Agent’s authority to transfer or receive the goods (paragraph (3)(a))

21.  Entitlement between intermediary and third party (paragraph (3)(b))

22.  Agreement as to time, delivery or equivalent (paragraph (3)(c))

Notes

Article VIII. - 2:303: Passing of ownership in case of direct delivery

in a chain of transactions

Comments

wWN =D

N o L @

0

— © ®

General

Function of the rule

Comparative background

Options: direct transfer or transfer “along the chain”

Discussion of the options

General; avoiding artificial constructions and consistency
Protection of insolvent middle person’s creditors

Transfer subject to retention of ownership or other encumbrance
Invalidity of contracts in the chain

The rule in detail
Chain of entitlements to transfer same goods
Delivery or equivalent effected directly

Effect: as if transferred from each preceding member of chain to the next

Notes

xxxvii

Transfer of ownership
Invalidity of contracts in the chain
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Article VIII. - 2:304: Passing of ownership of unsolicited goods

Comments
A.  General
I. Function of the rule 850
2. Comparative background and main policy questions 850
3. Basic idea 850
4. Place of provision 851
5. Relation to unjustified enrichment law 851
B.  The main rule in detail (paragraph (1))
6.  Scope: business delivering unsolicited goods to consumer 851
7 Time of acquisition 851
8. Right to reject (sentence 2) 852
9. Effects of acquisition of ownership 852
10.  No effect against original owner if business acted without right or

authority to dispose 852

C.  Exceptions (paragraph (2))
1. General 853

12.  Exception for supply by way of benevolent intervention in another’s affairs 853
13. Exception for supply in error 853
14.  Delivery of excess quantity under contract for sale of goods 853
Notes 854

Article VIII. - 2:305: Transfer of goods forming part of a bulk

Comments

A.  General

I. Function of this and following Article 862

2. Comparative background 863

3. Basic structure of the “bulk sale” rules 863

4. Relation to Chapter 5 864

B.  Definition of “bulk” (paragraph (1))

5. Mass or mixture of fungible goods 864

6.  Identified as contained in defined space or area 864

C.  Main rule: creation of co-ownership (paragraph (2))

7 Specified quantity of identified bulk 865

8. Intended time of transfer before identification 865

9. Consequence: acquisition of co-ownership 866
XXXIX
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D. Calculation of the undivided shares: general rule (paragraph (3))

10. Mechanism of calculation: relation of quantity to which transferee is
entitled to quantity of goods in bulk

I'l. Situations covered by this general calculation rule (“at any time”):
acquisition of share

12.  Subsequent increase of bulk

13. Voluntary legitimate diminution of bulk by transferor

E.  Diminution of the bulk (paragraph (4))

14. Risk of shrinkage primarily placed on transferor

I5.  Shrinkage subsidiarily to be borne by transferees

6.  Underlying policy

I7  Special constellations

F.  "Transfer” of quantity exceeding quantity in the bulk (paragraph (5))

18.  Acquisition in respect of excess only in good faith (sentence 1)

19. Calculation of shares (sentence 2)

20.  Underlying policy; subsequent increase of bulk

G.  Further dispositions relating to the undivided share

21.  “Transfer of quantity” to subpurchaser; general

22.  “Transfer of quantity” where excess disposition has occurred

23.  Retransfer to the original transferor after excess disposition

Notes

The existence of a “bulk sales” rule in the European legal systems and
the functionality of such a rule

The existence of an identification requirement in contracts for the sale
of generic goods

Article VIII. - 2:306: Delivery out of the bulk

Comments

A. General

I.  Function of the rule

2. Basic policy choice: no far-reaching “first come, first served” principle,
but adjusted good faith acquisition principles

B.  Right to take delivery and acquisition of ownership (paragraph (1))

3. Transferee’s right to take delivery

4. Acquisition of ownership

C. Delivery in excess of quantity corresponding to undivided share
(paragraph (2))

5. Acquisition in respect of excess only in good faith

xl
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6.  Good faith with respect to possible negative consequences of excess

for other transferees 878
7 How this is supposed to work in practice and why the good faith

approach makes sense 879
8. Consequences regarding non-contractual liability for damage and

unjustified enrichment law 879
Notes 880

Article VIII. - 2:307: Contingent right of transferee under
retention of ownership

Comments

A. General

I. Function of the rule 880
2. Scope: retention of ownership devices 88l
3. Place of the provision 88l
B.  The rule in detail

4. Transferee’s right to pay the price under the terms of the contract 88l
5. Transferee’s right to acquire ownership upon payment 882
Notes 882
Chapter 3:

Good faith acquisition of ownership

Article VIII. - 3:101: Good faith acquisition through a person
without right or authority to transfer ownership

Comments

A. General remarks

I. Purpose and effect of the rule 887

2. Persons involved and terminology 887

3. Two types of situations covered 888

4. Relationship to international conventions and EC law 888

B.  General policy of good faith acquisition

5. Balancing the interests of A and C — individual level 889

6.  Policy issues at a general level 889

7. Doctrinal explanations of good faith acquisition 889

8. Political decision in favour of good faith acquisition 890
xli
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10.
Il
12.
13.

14.

I5.
16.
17
18.
19.
20.
21.
22.
23.

24.

25.
26.
27.
28.

29.

30.

31

32.

33.

34.

35.
36.
37
38.
39.

40.

41.

42.

43.

xlii

Requirements for the transfer relationship B-C
Requirements of VIII.-2:101
Avoidance of contract B-C

Requirement of possession by B — requirement of possession by C.

Mere agreement does not suffice

Arguments for this solution

For value — paragraph (1) (c): balancing of party interests
Additional reasons for adopting the “for value” restriction
Mixed donations

Alternative solutions

Obligation to pay or actual payment

Object of good faith

Time when C has to be in good faith

Standard of good faith

Flexibility of general standard of good faith

Good faith standard and protection of commerce

Good faith standard and overall approach of VIII. —3:101
General acceptability of strict good faith standard

Proof of good faith with respect to negligence

Proof of good faith with respect to actual knowledge
Rule on burden of proof in black letter text

Relationship A-B: how A loses possession (stolen goods)
Different ways in which A may lose possession

Exclusion of good faith acquisition of stolen goods

Lost and entrusted goods

Void or avoided contract

Counter-exception of paragraph (2): in the ordinary course
of business, cultural objects

Rule of ordinary course of business in general

Rule more flexibly adaptable to individual circumstances than
traditional privileged situations

Public auction

Public markets

Ordinary course of business

No necessity of special protection of consumers

Cultural objects

Relation A-C: no right to buy back

Additional instrument to protect interests of owners is not necessary

Disadvantages of buy back right

Transferee already in possession of the goods (paragraph (3))

Clarification referring to VIII. —2:105 paragraph (1) situations
Good faith excluded
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Notes

l.
Il.
M.
IV.
V.

VI

VII.

General concept of good faith acquisition

Standard of acquirer’s good faith

Acquisition for value or gratuitous acquisition

Circumstances of the acquisition of possession

Circumstances by virtue of which the original owner was dispossessed
and the case of lost and stolen goods

Right of the original owner to buy back the goods from the bona fide
transferee and action for rei vindicatio

Cultural objects

Article VIII. -3:102: Good faith acquisition of ownership free
of limited proprietary rights

Comments

A. Scope and function of Article and relationship to VIIl. - 3:10l

I. Purpose of Article

2. “Limited proprietary rights”

3. Acquisition of ownership not regulated by this Article

4. Examples for the differentiation between acquisition of ownership

and acquisition free of encumbrances

5. Two or more proprietary rights in the same movable

6.  Basic structure: coherence with Article 3:101

B.  Requirements for good faith acquisition

7 Title for acquisition of ownership of the goods

8. Delivery or delivery equivalent

9. Acquisition for value

10. Requirement of good faith

C. Exceptions as to stolen goods and cultural objects

I'l.  Reference to VIII. —3:101 paragraph (2): goods stolen from owner
12.  Reference to VIII. —3:101 paragraph (2): goods stolen from third person
D. Special situations of transfer (paragraphs (2) and (3))

13.  Transferee already in possession

14.  Transfer by notice in VIII.—3:102 paragraph (3)

Notes
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Chapter 4: Acquisition of ownership by continuous possession

Chapter 4:
Acquisition of ownership by continuous possession

Section |: Requirements for acquisition of ownership
by continuous possession

Article VIII. - 4:101: Basic rule

Comments

A. General

I.  Acquisition of ownership by continuous possession

2. Concept traditionally going beyond the scope of this Book

3. Terminology

4. Extinctive prescription of rei vindicatio and similar concepts

5. Finding not covered

B.  Scope of application

6.  General

7 Acquisition from a non-owner

8. Acquisition under invalid contract

9. Control of goods obtained under a legal relationship other than one of
acquisition

10.  Further instances

I'l. Registered goods: national law may have priority

C. Interests underlying, and functions and policies of, the rules on
acquisition by continuous possession

12.  General

13.  Perspective and interests of the original owner

14. Perspective and interests of the owner-possessor

I5. Perspective and interests of the parties’ general creditors

16. Interests of persons (potentially) acquiring rights related to the goods
from the possessor

17 Functions and policies of acquisition of ownership by continuous
possession; general

I8. Sanction for owner’s inactivity and related policies

19. Legal certainty

20. Possessor in good faith more worthy of protection, or acquisition in
bad faith not to be facilitated, respectively

D. Overview of main requirements

21.  Main requirements

22.  Possession

23.  Continuous possession

24.  For a certain period

xliv

© sellier. european law publishers
www.sellier.de

Table of Contents

949
949
950
950
951

951
951
952

952
952
952

953
953
954
954

954

955
955
956

956

957
957
957
957



Table of Contents

25.
26.

217,

28.
29.
30.
31
32.

33.
34.
35.
36.

37

38.
39.
40.
41.
42.
43.

44,
45.
46,

47

48.
49.
50.

51.
52.

53.
54.

55.
56.

57

58.

Possession may not be obtained by theft
Requirements not adopted

Possession

Owner-possessor

Change of category of possession possible

Owner-possession may be exercised through another person
Acknowledgement of owner’s right

Continuous possession

For a certain period

Acquisition by continuous possession in good faith

General

Meaning of good faith

Good faith throughout the whole period

Burden of proof as to good faith: options available

Discussion and justification of the proposed solution (presumption of
good faith)

How the presumption of paragraph (2)(b) works

Length of period

No inappropriate results in case of void and avoided contracts: general
Avoidance within ten years

Avoidance after more than ten years

Contract invalid from the beginning

Acquisition of ownership by continuous possession in bad faith

Why acquisition of ownership by continuous possession in bad faith at all
Technical implementation of the rule, paragraph (1)(b)

Thirty-year period

Exclusion of acquisition by a thief, paragraph (3)

Policy

Theft

No circumvention by transfer and re-transfer

No extension to person knowingly selling stolen goods or persons knowing
that the goods have been stolen in general

Limited-right-possessor refusing to return the goods after end of legal
relationship not covered

Finder who keeps goods

Thief’s heirs, donees and similar cases not covered

Functionally comparable criteria in European legal systems

Requirements not adopted

General

Valid obligation (valid title)

Possible substantive functions of valid title requirement

Possible impact of valid title requirement on burden of proof rule
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Chapter 4: Acquisition of ownership by continuous possession

59.  Public possession

60. Unequivocal possession

61. Peaceful possession

62. Exclusion of possession obtained by violence, secretly or precariously
(nec vi, nec clam, nec precario)

Notes

l. Overview: main requirements of acquisition by continuous possession

ll.  Owner-possession

. Continuous possession in good faith

IV.  Continuous possession in bad faith

V. Exclusion of acquisition by thieves

VI.  Other requirements

Article VIII. - 4:102: Cultural objects

Comments

A.
l.
2.

© NN WD

10.
I

General
Policy, length of period
Legal framework and purpose of this Article

Definition of cultural objects in the sense of paragraph (1)
General

The chosen option: definition of Council Directive 93/7/EEC
Irrelevance of removal from territory; irrelevance of date

Policy underlying this choice

Alternative option: definition of the UNIDROIT Convention 1995
Alternative option: definition of the UNESCO Convention 1970

Relation to other rules of law

Minimum standard of protection for owners of cultural objects
Protection under the international Conventions in particular
Interaction of this Article and the 1995 UNIDROIT Convention
in particular

Notes

xlvi

Existing EC Directives and international conventions

(a) Directive 93/7/EEC of 15 March 1993 on the return of cultural
objects unlawfully removed from the territory of a member state

(b) UNIDROIT Convention on Stolen or Illegally Exported Cultural
Objects (Rome, 24 June 1995)

(c) UNESCO Convention on the Means of Prohibiting and

Preventing the Illicit Import, Export and Transfer of Ownership of

Cultural Property (Paris, 14 November 1970)
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Il.  National provisions addressing acquisition of ownership by continuous

possession of cultural objects

Article VIII. - 4:103: Continuous possession

Comments

A. Involuntary loss of possession (paragraph (1))
. General

2. Involuntary loss of possession

3. Justification; impact on owner and third parties

B.  Presumption of continuous possession (paragraph (2))
4. Presumption of continuous possession

Notes
l. Involuntary loss of possession
ll.  Presumption of continuous possession

Section 2: Additional provisions as to the period required
for acquisition of ownership

Article VIII. - 4:201: Extension in case of incapacity
Comments

Terminology in Section 2
General

Extension of period
Suspension of period
Postponement of expiry
Renewal of period

Nk wWwN -

B.  Coherence with Book Ill, Chapter 7 on the prescription of
rights to the performance of an obligation

6.  General approach

7 Criteria not adopted

C. Terminology relating to incapacity

8. Incapacity

9.  Representative

10. Terminology: extension, suspension and postponement of expiry

D. Basic policy decision: no, medium or even “strict” relevance of incapacity

1. Main options
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Chapter 4: Acquisition of ownership by continuous possession

12.  Preferred solution: appointment of representative decisive criterion

13.  Situations for which regulation appears necessary

E.  Suspension in case of initial lack of capacity, paragraph (1)

14.  General; decisive moment in time

I5.  Purpose of the suspension rule (as opposed to postponement of expiry)

I6. Differences to III.—7:305 (Postponement of expiry in case of incapacity)

17 End of suspension

F.  Postponement of expiry in case of subsequent lack
of capacity, paragraph (2)

18.  General

19.  Purpose of the postponement of expiry rule (as opposed to suspension)

20. Possibility of restrictive interpretation regarding very short periods of
incapacity

G. Owner-possessor is representative, paragraph (3)

21.  Policy

22.  Sentence 1

23.  Sentence 2

H.  Other cases of acquisition of ownership by continuous
possession within the family

24.  General

25.  Acquisition between minor brothers and sisters

26. Minor’s acquisition against the representative

1. In particular: no suspension between spouses and registered partners

27 Suspension between spouses

28. Registered partners

29.  Rule not needed

30.  Aspect of “peace in the family” not so relevant for acquisition of
ownership by continuous possession

31. No parallel provision in prescription rules of Book III

32.  Practical difficulties can be solved by other criteria

]. Further cases: unmarried couples, other household members

33, Suspension rule extending to partnerships similar to marriage

34. Extension of period as between persons sharing the same household

Notes

l. General on issues dealt with in Section 2

ll.  Persons subject to an incapacity who do not have a representative

lll.  Persons subject to an incapacity who have a representative

IV.  Brothers and sisters

V. Spouses and registered partners

xlviii
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Article VIII. - 4:202: Extension in case of impediment
beyond owner’s control

Comments

A. General

I.  Policy

2. Corresponding rule in III. - 7:303 (Suspension in case of impediment

beyond creditor’s control)

B.  Basic rule (paragraph (1))

3. Situations covered

4. Suspension concept

5. The question of actively hiding the goods

C. Qualifications as to time (paragraphs (2) and (3))

6.  Restriction to impediments within last six months (paragraph (2))

7 Postponement of expiry in exceptional situations (paragraph (3))

8 No parallel to III. - 7:303 (Suspension in case of impediment beyond
creditor’s control) paragraph (4)

Notes

Suspension for vis major
Only the last part of the period is relevant

Article VIII. - 4:203: Extension and renewal in case of
judicial and other proceedings

Comments
A. General
. Common core
2. Basic policy
3. Overview of how the Article works
B.  Suspension for the duration of judicial proceedings, paragraph (1)
4. Only judicial acts covered
5. First effect of initiating proceedings: suspension
6. Contesting the possessor’s ownership or possession
7 Proceedings begun by or on behalf of the owner
8. Proceedings against the owner-possessor, limited-right-possessor
or possession-agent
9. Suspension only in relation to the parties to the proceedings and persons

on whose behalf the parties act (third sentence)
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Chapter 4: Acquisition of ownership by continuous possession

C.  When the claimant loses the proceedings, paragraph (2)

10. Basic rule when claimant loses the proceedings (“the action is dismissed
or otherwise unsuccessful”)

I'l.  Details; differences to prescription rules

12.  The problem

13.  Option (1): suspension

14.  Option (2): postponement of expiry

I5.  Option (3): no extension effect at all

6. The preferred option: postponement of expiry for six months as from
the decision declaring lack of jurisdiction

D. When the claimant (owner) wins the proceedings, paragraph (3)

17 Effect when the owner succeeds in the proceedings: renewal of period

I18. Renewal instead of suspension

19.  Additional justification for differences from the prescription rule

E.  Other proceedings, paragraph (4)

20.  Arbitration proceedings, paragraph (4)

21.  Arbitration tribunal declaring itself to be incompetent

22.  Mediation proceedings covered by other rules

F.  Institution of enforcement proceedings

23.  General: covered by general rules of this Article

24. Details

Notes

Judicial proceedings
Arbitration proceedings and other proceedings
Enforcement proceedings

Article VIII. - 4:204: Postponement of expiry in case of negotiations

Comments

A.
l.

2. Relation to III. - 7:304 (Postponement of expiry in case of negotiations);
length of period

3. Negotiations

B.  Mediation proceedings in particular

4. Mediation proceedings covered by this Article

5. Main practical effects of this approach

Notes

Negotiations
Function and policy
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Article VIII. - 4:205: Ending of period in case of acknowledgement

Comments

A. General

. Common core

2. Explicit rule adopted for purpose of clarification

B.  The rule in detail

3. Acknowledgement

4. Subject of acknowledgement (“owner’s right to the goods”)

5. Acknowledgement by owner-possessor or a person exercising physical

control for the owner-possessor
6.  Effect of acknowledgement and commencement of new period

Notes

Article VIII. - 4:206: Period of a predecessor to be taken into account

Comments

A. General rule, paragraph (1)

I. Basic idea

2. Succession in possession

3. Cumulative fulfilment of all requirements

4. Effect of paragraph (1)

B.  Good faith and bad faith possessor, paragraph (2)

5. The problem

6.  First basic choice: qualification of predecessor not to be adopted

automatically

7 Predecessor in good faith, successor in bad faith
Predecessor in bad faith, successor in good faith

9. Impermissibility of taking bad faith predecessor’s period into account
for the purpose of acquisition under VIII. - 4:101 (Basic rule)
paragraph (1)(a)

10.  Good faith successor may take bad faith predecessor’s period into
account for acquisition under VIII. — 4:101 (Basic rule) paragraph (1)(b)

Notes

l. Succession in possession

. Good faith and bad faith before and after succession in possession

ll.  Further criteria of differentiation relevant for succession in possession
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Table of Contents

Section 3: Effects of acquisition of ownership by continuous possession

Article VIII. - 4:301: Acquisition of ownership

Comments

A. Acquisition of ownership, paragraph (1)

I.  General

2. Effects of acquisition of ownership

3. Retroactive effect or ex nunc effect

B.  Effect on limited proprietary rights, paragraph (2)

4. General

5. Caveat

6.  Effect of acquisition in good faith as to ownership and freedom from
encumbrances

7 Effect of acquisition in good faith as to ownership but in bad faith as to
freedom of encumbrances

8. Effect of acquisition in bad faith as to ownership but in good faith as to
freedom of encumbrances

9. Effect of acquisition in bad faith as to ownership and freedom from
encumbrances

Notes

Acquisition of ownership
Encumbrances

Article VIII. - 4:302: Extinction of rights under rules on
unjustified enrichment and non-contractual liability for damage

Comments

A.

Function of the rule
Policy

2. Types of rights excluded under this Article

B.  Details

3. Exclusion of physical restoration

4. Exclusion of obligation to pay the monetary value for the substance
of the goods

5. Exclusion of obligation to pay for using the goods after acquisition
by continuous possession

6.  Benefits before expiration of period

7 No explicit exclusion of contractual obligations to return

Notes
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Chapter 5:
Production, combination and commingling

Section |: General provisions

Article VIII. - 5:101: Party autonomy and relation to other provisions

Comments

A. General

I.  Situations addressed in Chapter 5

2. Brief overview on issues solved differently in European legal systems
and main policy issues

3. Main approach: default rules, provisions on proprietary security rights

take priority in case of overlap
4. Function of Chapter 5 within Book VIII and these model rules in general

B.  Overview of the relation between production, combination and
commingling, and other provisions of these model rules

5. General; criteria for distinguishing the three categories production,
commingling and combination

6.  First tests: party agreement, Book IX to be applied

7 Another primary test: applicability of Book V

8. Labour performed, results are “new goods”: production

9. Labour performed, but no “new goods” produced

10. Labour performed and new goods created, but labour is of minor
importance

I'l.  Goods of different owners physically put together, but separation
into original constituents still possible and economically reasonable

12.  Separation into each owner’s original items impossible or economically
unreasonable, but separation into proportionate quantities possible and
economically reasonable: commingling

[3.  Other situations where separation into each owner’s original items is
impossible or economically unreasonable: combination

14.  Specific rules for producers and certain persons effecting a combination
with a specifically qualified grade of bad faith

I5.  Short reference as to relation to Books VI and VII

C.  Overview of relation to other provisions of Book ViIII
16. Relation to the rules on the transfer of goods forming part of a bulk
17 Relation to good faith acquisition under Chapter 3, general
18.  Relation to exclusion of good faith acquisition of stolen goods in particular
19.  Relation to acquisition by continuous possession under Chapter 4
20. Relation to rules on protection of ownership and possession under
Chapter 6
21.  Relation to Chapter 7
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22.
23.
24.
25.
26.

27

28.
29.
30.
31.
32.
33.
34.

35.

36.

37.

38.
39.

40.

41.
42.

43,
44,

45.

46.

47

48.

liv

Party autonomy and scope of this Chapter (paragraphs (1) and (2))
Comparative background

Basic policy

Time of agreement

Parties to the agreement

“Agreement” subject to rules on general contract law

General

Agreement as to proprietary consequences, paragraph (2)(a)

Agreement as to obligations and corresponding rights, paragraph (2)(b)
Typical example of agreement: labour contract

Typical example of agreement: production ordered by the owner of material
General

Production etc. without consent of the owner of the material

Production etc. with consent of contributors, but without agreement as to
proprietary consequences

Production etc. with consent of contributors and with agreement as to
proprietary consequences, but without agreement as to obligations

Relation to Book IX on proprietary security in movable assets

(VIIL = 1:103 (1), VIII.=5:101(3) and (4))

General policy

Priority of Book IX under VIII. - 1:103 (Priority of other provisions)
paragraph (1)

Goods subject to retention of ownership device, paragraph (3)

Proprietary security rights created by operation of law under this

Chapter (paragraph (4) sentence 1)

Proprietary security rights created by party agreement under paragraph (1)
(paragraph (4) sentence 2)

Relation to Book VI on non-contractual liability for damage
(paragraph (5) sentence I)

General: Book VI always applicable in addition

Examples

Relation to Book V on benevolent intervention in another’s affairs
(paragraph (5) sentence 2)

General

Obligations and corresponding rights arising from production,
commingling or combination

Property rights arising from production, commingling or combination

General policies pursued in Chapter 5 and relation to Book VII

on unjustified enrichment

Main interests and basic policy of preserving proprietary equivalent
for value of goods

Further policies regarding proprietary consequences

Good faith or bad faith of parties involved
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49.  Policies regarding the calculation of monetary claims replacing a
right of ownership
50. Relation to unjustified enrichment law

Notes

I. Party autonomy

II.  Relation to non-contractual liability for damage and unjustified
enrichment

Section 2: Default rules and supplementary provisions

Article VIII. -5:201: Production

Comments

A. General

. Overview

2. Terminology: production

3. Structure of this Article

4. Comparative background and main policy issues

B.  General requirements for application (paragraphs (1) and (2)(a))

5. Conjunction of labour and another’s goods; priority over commingling
and combination

6.  Material

7 Goods owned by another person — production involving own goods

8. Labour

9. Producer

10. New goods, general

I1.  Criteria relevant for constituting new goods

12.  Exclusion of labour contributions of minor importance, paragraph (2)(a)

13.  Low importance of labour contribution, but producer uses own material
in addition

14. Increase in value no separate requirement

I5. No requirement that restoration to the status quo ante must be impossible
or economically unreasonable

C.  Proprietary consequences (paragraph (1))

16.  General

17 Sole ownership of the producer, owners of material being awarded a right
to compensation

18.  Sole ownership (or co-ownership) of material-owner(s), producer has right
to compensation

19.  Co-ownership of producer and owner(s) of material

20.  Co-ownership and right to buy out

21.  Rights to choose
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22.  Sole ownership of the producer and proprietary security rights for the
owners of material

23.  How the concept works

24. Reasons for choosing this model

25.  Supplementary rules as to proprietary security right

D.  Material-owner’s right to payment (paragraph (1))

26. General

27 Right to payment equal to the value of the material

28. At the moment of production

29.  Why no unjustified enrichment concept

30. Prescription of the right to payment

E.  Exception for producer knowingly using another’s goods against
that person’s will (paragraph (2)(b))

31. Producer’s bad faith in general: comparative background

32.  Basic guidelines

33.  General; arguments for adopting an exception

34. Scope of the exception: actual knowledge

35.  Counter-exception: much higher value

36. Brief overview of consequences where exception applies

37 General

38.  Problems inherent in the concept of paragraph (2)(b)

39.  Paragraph (1) may provide adequate results

F.  Consequences in situations exempted from general rules (paragraph (3))

40. General

41.  Proprietary consequences where there is only one owner of material

42. Proprietary consequences where there are two or more owners of material

43.  Compensation in respect of material owned by person contributing labour

44. Reversal of enrichment resulting from labour contribution: general

45.  Special rule concerning VII.—2:101 (Circumstances under which an
enrichment is unjustified) paragraph (1)(b)

Notes

l. Scope of application

Il. Proprietary consequences

. Compensation

IV.  Division of co-ownership

Article VIII. - 5:202: Commingling

Comments
A. General
l. Basic idea
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Il
12.

13.

C

14.
I5.
16.

17

18.

19.

20.

21.

Terminology: commingling
Comparative background
Relation to other provisions

Scope of application

General

Goods owned by different persons; relevance of labour
Separation into original constituents impossible or economically
unreasonable; general

Separation into original constituents impossible

Separation into original constituents economically unreasonable
Separation into proportionate quantities possible and economically
reasonable

In particular: fungible goods

Commingling of “similar” goods

Commingling of different goods

Consequences of commingling (paragraphs (1) and (2))

Creation of co-ownership; calculation of shares

Subsequent shrinkage, increase

Relevance of the parties’ good or bad faith

Co-ownership favourable as against sole-ownership of the possessor
Simplified mode of division: physical separation of quantity equivalent
to share

Separated quantity exceeds equivalent to share

Costs of separation, loss resulting from shrinkage or decrease in value
Further consequences: damages under Book VI

Notes

l.
Il.
M.
IV.
V.
VI

VII.

Scope of application: combination and commingling in general
Proprietary consequences

Compensation

Division of co-ownership

Commingling of fungible goods in particular

Division of co-ownership of fungible goods

Consequences of good faith acquisition by third party

Article VIII. - 5:203: Combination

Comments

A. General

I.  Overview of scope and relation to other provisions
2. Main content and structure

3. Terminology: combination

4. Comparative background and main policy issues
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Scope of application (paragraph (1))

General

Goods owned by different persons

Separation into original constituents impossible or economically
unreasonable

No LW

C. Proprietary consequences where “principal part” rule
applies (paragraph (2))

8. Options for proprietary consequences

9. General

10. Principal part — subordinate part; general

I'l. Criteria for determining a “principal part”

12.  Relation between principal part rule (paragraph (2)) and co-ownership
rule (paragraph (3))

13.  How the “sole ownership and security right” concept works technically

14.  Note regarding very small contributions

D. Subordinate part owner’s right to payment (paragraph (2))

I5.  General

6.  Owner of principal part effects combination: payment equal to value
of subordinate parts

17 Combination effected by subordinate part owner or by third party:
payment under unjustified enrichment principles

18.  Synchronisation with Chapter 7

E.  No principal part identifiable: co-ownership (paragraph (3))
19. General
20. Calculation of shares

21.  Further loss sustained by owners of component parts; subsequent damage
22.  Special rule for component parts of minimal importance, paragraph (3)
sentence 2

23.  Relation to Chapter 7

F.  Exception from acquisition of sole ownership where person
effecting combination knowingly uses another’s goods without
that other’s consent (paragraph (4))

24.  General

25.  Scope of exception

26. Creation of co-ownership, calculation of shares (sentence 2)

27 Counter-exception: much higher value

28.  Critique and alternative proposal: deletion of paragraph (4)

Notes
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Article VIII. - 5:204: Additional provisions as to
proprietary security rights

Comments

A.
.

General
Scope and purpose of this Article

B.  Effectiveness without possession or registration (paragraph (1))

2. The general rule provided by Book IX

3. Necessity for adaptation for purposes of Section 2

C. Extension to proceeds (paragraph (2))

4. Extension of security right to proceeds (paragraph (2) sentence 1)

5. No possession or registration needed for extension of security right in
proceeds (paragraph (2) sentence 2)

D. Priority over security rights created earlier in new or combined
goods (paragraph (3))

6.  The problem

7 Priority of security right created under Section 2

8. Priority of equivalent contractual security right

E.  Further issues relating to proprietary security rights
created under Section 2

9.  Relation to already existing proprietary security rights in the material

10. Extension of security right to certain proceeds of originally encumbered
asset

I'l.  Enforcement of security right created under Section 2

12. Time limits

Notes

Chapter 6:

Protection of ownership and protection of possession

Section |: Protection of ownership

Article VIII. - 6:101: Protection of ownership

Comments

A.
I

General approach in Chapter 6
Legal remedies of owners and possessors
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2. Basic differences between remedies protecting ownership and remedies
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Sources and scope of application
3. Sources and relation to other fields of law 1226

C.  Basic principles and guidelines of remedies
4. Personal rights to possess protected 1226
5. Types of remedies 1226

D. Terminology
6.  Definition of possession 1227

E.  Possession as a “right”, a “proprietary right” or a mere “factum”?
7 Legal nature of possession 1227
8. The right of a lessee as a personal or proprietary right 1228

F.  General idea of VIII. - 6:101
. Protection of ownership in general 1229
10. Protection of ownership and protection of possession 1229

G. Interests at stake and policy considerations
I'l. Interests involved 1230

H.  Comparative analysis

12.  The dominant approach 1230
13.  The possession vaut titre approach 1231
14. Casuistic approach 1231
I5.  Only tort remedies 1231
6.  No limitation but for acquisition by continuous possession 1231
17 Other limitation periods 1231
18. Reasons for the choices made by the working group 1232

I. VI -6:101 (1): receipt and recovery of physical control

19.  Obtain and recover 1233
20. Physical control 1233
21.  Claimant and respondent 1233
22.  Ownership 1234
23.  Right to possess the movable 1234
24. Remedy of “recovery” and damages 1234

]. VIII. - 6:101(2): other interferences

25. Interference 1235
26. Declaration and protection order 1235
27 Rare situation for movables 1235
28. Nature of “interference” 1235
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K.  VIIl.-6:101 (3): Protection order

29.  Types of protection orders

30. Future interference

31.  Existing interference

32. Past interference

33. Interferer has removed fruits or other objects from the movable
L. Relationship to other parts of the DCFR

34. Relationship to other rules

M. Character of the rules

35.  Nature of rules

Notes

I.  Remedies for protection of ownership (types/effects)

ll.  The claim for restoration of the previous situation in particular
lll.  Standing to sue

IV.  Standing to be sued

V. Limitation of actions

Article VIII. - 6:102: Recovery of goods after transfer based
on invalid or avoided contract or other juridical act

Comments

A.
I

Restitution of movable if obligation is invalid, ineffective or avoided

Personal and proprietary claim for recovery

2. Contract or other juridical act invalid or avoided

B.  Right to withhold the goods

3. Right to withhold performance of the obligation to restore

C.  Resolutive condition

4. Application to resolutive condition in the sense of VIII.—2:203
paragraph (1)

Notes

Section 2: Protection of mere possession

Article VIII. - 6:201: Definition of unlawful dispossession
and interference

Comments
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A. General idea
I.  Central idea of “unlawfulness” 1269
B. Interests at stake and policy considerations
2. Possession remedies 1269
C. Comparative overview
3. Comparative overview 1269
D. Acting without the possessor’s consent unless permitted by law
4. Consent 1270
5. Can a mere interior change of mind amount to an “unlawful”
dispossession? 1270
6.  No right of self-help without exterior physical act 1270
7 Permission by law 1271
E.  Character of the rule
8. Mandatory rule 1271
Notes
l. Events triggering possessory protection 1271
. Will and knowledge (intentional and cognitive element) of dispossessor/
interferer 1280
lll.  Reasons for excluding unlawfulness (possessor’s consent/mistake of fact) 1283
IV.  Pre-existent legal relationship 1284
Article VIII. - 6:202: Self-help of possessor
Comments
A. General idea
I.  Situations addressed in this Article 1285
B. Interests at stake and policy considerations
2. Aim and restrictions of self-help 1285
C. Comparative overview
3. Different approaches in European legal systems 1286
D.  Persons entitled to self-help
4. Possessors and third persons may exercise self-help 1286
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Restrictions on self-help in VIII. - 6:202 paragraph (2)
Restrictions in general

Immediate action

0. Proportionate action
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G. Self-help by the direct possessor against the indirect
possessor (VIII. - 6:202(3))

I1.  Relationship between OP and LRP

12.  Different approaches in European legal systems

13.  Possession-agents

H. Relation to other parts of the DCFR

14.  VI.—3:206 (Accountability for damage caused by dangerous substances or
emissions)

I5. VI.—5:202 (Self-defence, benevolent intervention and necessity)

I Character of the rule
6. Mandatory rule

Notes

I.  Self-help as possessory remedy

ll.  Conditions of lawful self-help (proportionality, time frame)
lll.  Persons against whom self-help can be enacted

Article VIII. - 6:203: Entitlement to recover as protection
of mere possession
Comments

Article VIII. - 6:204: Entitlement to protection order to
protect mere possession

Comments

A. General idea

|. Claim for recovery and protection order

2. Protection of ownership and protection of possession
3. Aims and functions of these possession remedies

4. Right to possess is not a requirement

B. Interests at stake and policy considerations

5. Quick results

6.  Restriction of private force and promotion of peaceful enforcement
of rights
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C. Comparative overview

7 Protection remedies in the Member States

D. VII.-6:203(1) and VIII. - 6:204(1): requirements and
persons entitled to remedy

8. Unlawful dispossession or interference

9. Persons entitled to the remedies

10. Person against whom the remedy is directed:

I'l.  No fault or legal capacity required

12.  No identity between initial unlawful dispossessor and later possessor
required, if later unlawful possession forms part of initial unlawful
dispossession

E.  VIII. - 6:203 paragraph (1) and VIII. - 6:204 paragraph (1):
objective limitation period of one year

13.  Why a relatively short limitation period is needed

14.  Subjective and objective time limits

I5.  Why only an objective limitation period was provided

I6. Limitation period for interferences

17 Protection of the possessor after the lapse of the limitation period of
one year

F. VIII. - 6:203(1) and VIII. - 6:204(1):
the remedies - recovery and protection order

18.  Recovery

19.  Protection order

G.  VII.-6:203(2) and VIII. - 6:204(2): the relationship between
direct and indirect possessor

20. Protection of direct LRP against unlawful OP / LRP

21. Right to possess must be valid

H.  VIII. - 6:203(3): exclusion of remedy in case of unlawful dispossession
by claimant within the past year

22. Initial unlawful dispossessor excluded from remedy

. VIII. - 6:203(4) and VIII. - 6:204(3): enforcement of right or
better position to possess

23.  Relation of possessory remedy to right-based remedy

24.  No return of the goods to claimant in cases of defence or counter-claim
based on right to possess

25.  Procedure in cases of interference

]. Character of the rule

26. Mandatory rule

Notes
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Distinction between protection of mere possession and protection
of rights-based possession (possessorium and petitorium)

Judicial remedies for protection of possession

Standing to sue

Standing to be sued

Limitation period (calculation, cases of repeated interferences)

Section 3: Protection of better possession

Article VIII. - 6:301: Entitlement to recover in case of
better possession

Comments

Article VIII. - 6:302: Entitlement to protection order in
case of better possession

Comments

A.
.

[0.
I1.
12.

General idea

Protection of “better” possessors who have problems in proving their
p P P g

right to possess

Interests at stake and policy considerations
“Actio publiciana” and similarity to protection of ownership
Persons protected

Comparative overview

Forms of qualified possession in the Member States

Position of actio publiciana in relation to possessory protection and
ownership protection

VIIL. - 6:301(1) and VIII. - 6:302: requirements in general

Comparison to VIII. —6:203, VIII. - 6:204 and VIII. - 6:101

Proof of former possession, of interference with possession, of good faith
and of better right or position to possess

No unlawful dispossession by respondent required

Comparison of quality of possession of claimant and respondent

VIIL. - 6:301(1) and VIII. - 6:302: persons entitled to
“better possession” remedies — OP or LRP in good faith
Protection requires former possession as an OP or LRP
Good faith of OP and LRP and valid right of LRP
Remedy
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